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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 6
IN THE MATTER OF: } CERCLA Docket No. 06-02-06
)
) Administrative Settlement Agreement
} and Order on Consent for Remedia)
) Iovestigation/FeasibHity Study
Star Lake Canal Superiund S]!e )
Jetferson County, Texas }
Y Proeceding under Sections 104, 107,
} and 122 of the
' }  Comprehensive Environmental Response, -
HUNTSMAN PETROUCHEMICAL ) Compensation and Liability Act. 42
CORPORATION, ) US.C. 88 9604, 9607, and 9622
CHEVRON ENVIRONMENT &1 )
MANAGEMENT COMPANY, }
)
Respondents }
‘ )

LINTRODUCTION

I This Admimstrative Settlement Agrecment and Order on Consent (“"Settlement
Agreement”) 1s entered into voluntarily by the United States Environmental Protection Agency
(FPA)Y and the foltowmg whao are hereinafier referred 1o coliccuively as “Respondems”™ Huntspian
Perrochemical Corporation ("Huntsman”, formerly known as Huntsman Corporation), and
Chevron Environmental Management Company ("CEMC™), for itself and on behalf of Texaco
Incorporated. The Settfement Agreement requires that Respondents prepare and perform a
remedial mvestigation and feasibihty study ("RIFS™) for the Star Lake Canal Superfund Site in -
Jetferson County. Texas {the "Site”). Respondents must also remnbur se | L PA for Future

TREsponse Costs incurredan Connection with the RITS. zmhguci 1o the reservations df_r:L}]I\ mn
sectrons XXV and NNV

1. JURISDICTION

2. This Settlement Agreement s issued under the authonty vested in the President of
the Unrted States by Scetions 104, 107 and 1220 of the Comprehensive Environmental Response,
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Compensation, and Liability Act, as amended, 42 U.S.C. § 9604, 9407, and 9622 (CERCLA).

This authority was delegated to the Administrator of EPA on January 23, 1987, by Executive

Order 12580, 52 Fed. Reg. 2926 (1987); further delegated to Regional Administriators by EPA

Delegation No. 14-2, Titled “Response”, {(November 8, 2001); and redelegated by the Regional

Administrator to thc Disector, Supcrfund Division, by EPA Delegation No. R6-14-2 (March 21,
2002).

3. Respondents agrec to underiake all actions required by the terms and conditions of
this Senlement Agreement. EPA and Respondents recognize that this Settlement Agreement has
been negotiated in good faith and that the actions undertaken by Respondents in accordance with
this Settlement Agreement do not constitute an admission of any hiability. In any action by EPA
or the United Stales 1o enforce the terms of this Settlement Agreement and subject to the Dispute
Resolution provisions of Section XX, Respondents consent to and agree nol to contest the
authority or jurisdiction of EPA to 1ssue or enforce this Settlement Agrecmcm and agree not to
contest the vahdity of this Settlement Agreement or its terms.

I1I. PARTIES BOUND

4. This Settlement Agreement applies to and is binding upon EPA and upon
Respondents. their agents, successors, and assigns. Respondents are jointly and severally
responsible for carrying out all acuions required of them by this Settlement Agreement. The
signatorics to this Settlement Agreement certify that they are authorized to execute this
Settlement Agreement and Jegally bind the parties they represent to this Settlement Agreemenlt.
No change 1 the ownership or corporate status of each Respondent, or the Stte, including any
transfer of assets. shall alter each Respondent’s responsibilities under this Settlement Agreement.

5 During the period this AOC 1s in effect, each'Respondent must provide a copy of
this Settlement Agreefnem to any subsequent owner or successor before ownership rights or
stock or assets in a corporate acquisition are transferred. Respondents must provide a copy of
this Scttlement Agreement to all contractors, subcontractors, laboratories. and consultants
retained to conduct any Work performed under this Settlement Agreement. within 14 days after
the effective date of this Setilement Agrecment or the date of retaining their services. whichever
is Jater.  Respondents must condition all such contracts upon sausfactory compliance with this
Scitlernent Agreement. Notwithstanding the terms of any contract, each Respondent is
responsible for comphance with this Settfement Agreement and for ensuring that its subsidiaries,

employees. contraciors, consultants, ‘;ubcommuors and .mcnt\ Lomp]y w:lh ih]s bcll}em(,nl

Agrecent. -~ T T T T e - e

IV. STATEMENT OF PURPOSE

6. In entering into this Scttlement Agrecinent. the objectives of EPA and
Respondents are: (2) to determine the nature and extent of conlamination and any threat to the
public health, welfare. or the environment cansed by the release or threatened releasc of
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hazardous substances, pollutants or comtaminants at or from the Site, by conducting a remedial
mvestigation; (b) to determine and evaluate alternatives for remedial action to prevent, mitigate
or otherwise respond to or remedy any release or threatened release of hazardous substances,
pollutants, or contaminants at or from the Site or facility, by conducting a {easibility study; (¢) to
provide for EPA 1o recover Future Response Costs incurred by EPA not inconsistent with the
NCP with respect 1o this Settlement Agreement; (d) to provide Respondents with coniribution
protection as defined in Sectton XX VIl and with a covenant not to suc as provided in Section
XXV; and (e) to avoid protracted and expensive hitigation.

7. The activibies conducted under this Settlement Agreement are subject to approval
by EPA and shall provide all appropriate necessary information for the RVFS. and for a record of
decision that is consistent with CERCLA and the National Contingency Plan (NCP), 40 CF R,
Part 300. The activities conducted under this Settlement Agreement shall be conducted in
compliance with all applicable EPA guidances, policies, and procedures.

8. EPA and Respondents acknowledge that some or all of the Respondents may hold
other Pennits. Each Respondent remains responsible for comphance with all of its permits and
with this Settlement Agreement.

V. DEFINITIONS

9. Unless otherwise expressly provided in this Settlement Agreement, terms used in
this Scttlement Agreement that are defined in CERCLA or in regulations promulgated under it
will have the meaning assigned 1o them in CERCLA or the regulations. Whenever tenins listed
below are used i this Settlement Agreement, the following definitions apply:

"ARARs” means all applicable local, state, and Federal laws and regulations, and all

“applicable requirements” or “relevant and appropriate requirements” as defined o1 40
CFR § 300.5 and 42 U.S.C. § 9621(d).

"CERCLA" means the Comprchensive Environmental Response, Compensation, and
Liability Act, 42 US.C. 58 9601 10 9675,

“Contaminant” has the definition at 42 U.S.C. § 9601(33); as used in this Settlement
Agreement "contaminant” includes hazardous substances and pollutants. Reference to
“contamination” includes media where any hazardous substance, pollutam, or
- -— - contaminant hasTcome 16 be Jociled. ‘ - T ) o T

"Day” means a calendar day unless expressly stated 1o be a business or Working day, In

~computing any perntod of time under 1his Settlement Agreement, where the last day would
fall on a Saturday, Sunday, or Federal holiday, the peniod runs until the end of the next
day not a Saturday, Sunday. or Federal holiday.

t
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“Deliverable” means any action, activily, 1ask. or submission required to be done by the
Respondents under this Settdement Agreement. A dehiverable 15 Work.

"EPA” means the United States Environmental Protection Agency and its successor
agencies. '

“Future Response Costs” shall mean all costs not inconsistent with the NCP, including,”
but not limited 10, direct costs, indirect costs, and accrued Interest (as defined herein) paid
by the United States, subsequent ta the effective date hereof, or the State at the disection
of the EPA, in reviewing, devcloping plans, reports or other documents pursuant to this
Settlement Agreement, verifying the Work, or otherwise overseeing, implementing or
enforcing the Setilement Agreement, and activities performed by the government as part
of the RUVFS and in development and implementation of a community relations plan and
any revision thereto, time and travel costs of EPA personnel and associated indirect costs,
contractor cosls, costs pursuant o any State Cooperative Settlement Agreement,
compliance monitoring. including the collection of and analysis of split samples,
inspection of RVFS activities, Site visits, discussions regarding disputes that arise under
this Settlement Agreement, review and approvaj or disapproval of reports, costs of re-
doing any of Respondents’ tasks and costs of conducting activities pursuant to this
Settlemem Agreement on any portions of the Site 1o which Respondents were unable (o
gain Site access and any costs incurred to obtain access lo.properties as may be necessary
to carry out activities required under this AOC,

“National Contingency Plan” or “NCP” means the National Oil and Hazardous Substances
Pollution Contingency Plan promulgated under Section 105 of CERCLA, 42 US.C. §
9605, codified at 40 C.F.R. Part 300, including any umcndmcms.

“Paragraph” means a portion of this Settlement Agreement identified by an Arabic
numeral followed by a period. References to paragraphs in the Statement of Work
(SOW) will also be so 1dentified (for example, “SOW Paragraph 137).

“Performance Standards”™ means those cleanup standards. Work standards, standards of
control, and other requirements, criteria, or himitations specified in the Settlernent
Agreement. including the SOW. Because EPA-approved submissions are an enforceable
part of the Settlement Agreement, cleanup goals and other substamtive requirements,
criteria, or himiations specificd in EPA-approved submissions are Performance

——————Sandards~ EPA will'nse the Performance Standards 1o determiné whether the Work
required by the Settlement Agreement has been completed. Except where it is
mconsisient with this Settlement Agreement, as determined by EPA, the RVFS Guidance
and the other EPA guidance cnied in the Settlement Agreement are Performance
Standards.

“Respondents” means the parties listed in Attachment A (List of Potentially Responsible
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Parties) to this Settlement Agreement, and incorporated herein by reference.

"Requircments of this Settlement Agreement” or a similar 1erm means: payments that
Respondents are 1o make under this Settlernent Agreement; Work that Respondents are to
perform under this Settlemment Agreement: scheduled deadlines that Respondents or EPA
arc 10 meet under this Settlement Agreement, including deadlines in schedules in EPA-

- approved submissions; and any other obligauon of Respondents or EPA under this
Settlement Agreement. 1115 a violation of this Settlement Agreement for Respondents to
fasl 1o perform a requrement of this Settlement Agreement.

“*Schedule” means the list of RIVFS activities and Deliverables with dates for completion,
prepared and submitted as a part of the RVES Work Plan in accordance with the SOW,

“Section” means a portion of this Settlement Agreement identified by a Roman numeral
and includes one or more paragraphs. References to sections in the SOW will also be so
identified (for example, “SOW Section V").

“Secitlement Agreement” means this document, including the Statement of Work and all
other attachments to this docurment and other documents expressly incorporated by
reference 1o this document, and any EPA-approved submissions required under the
terms of this document. EPA-approved submissions will be incorporated into and
become a part of the Settlement Agreement upon final written approval by EPA.

“Site” means the Star Lake Canal Superfund Site as described in paragraph 10:

"State” means the State of Texas, including the Texas Commission on Environmental
Quality and the State Natural Resource Trustees.

“*Statement of Work” or “SOW " means the Statement of Work for the development of an
RVFS for the Site, as set forth in Attachment B to this Settlement Agreement. The

Statemsent of Work is incorporated into ths Scitlement Agreement and 1s an enforceable
part of this Settlement Agreement.

"Submission” means any writien materials Respondents are required to produce under this
Settlement Agreement, including correspondence. memoranda, notifications. plans,
reports, specifications, and scheduoles. A submussion is a Deliverable. Submissions

~———jpchode Work Plans and he schedules thércin.”Once EPA approvés a submission in 0

writing. the submission is incorporated into this Settlement Agreement and becomes an
enforceable part of this Scutllement Agreement.

“TCEQ" means the Texas Commission on Environmental Quality, formerly known as the
Texas Natural Resources and Conservation Comnnssion ("TNRCC").
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"TNRCC" means the State of Texas agency formerly known as the Texas Natural
Resources and Conservation Conwnission and which is now known as the Texas
Commission on Environmental Quality ("TCEQ").

"Work” means all activities Respondents are required to perform under this Settlement
Agreement. Work includes Deliverables.

"Work Plan” means a plan, 10 be developed by Respondents for EPA review and approval
i accordance with the Statement of Work, that includes schedules for and descriptions of
Work that Respondents will undertake under this Settlernent Agreement.

VI. EPA’S FINDINGS OF FACT

10. The Site consists of Molasses Bayou and two (2) industrial waste canals, the Star
Lake Canal and the Jefferson Canal. The Site 1s located in Jefferson County, Texas, in and
around the cities of Port Neches and Groves. The Site is defined as the lengths of the two
mdusinal waste canals from their ongins 1o the confluence of the Star Lake Canal with the |
Neches River. The straight line distance along the Star Lake Canal from s origin east of the
intersection of Highway 136 and FM 366 10 1ts confluence with the Neches River is
approximately 16,500 feet. The straight hine distance along the Jefferson Canal from 1ts origin on
the east side of Hogaboom Road south of FM 366 10 its confluence with the Star Lake Canal
north of the Hurricane Protection Levee is approximately 4,000 feet. The Groves Drainage Ditch
extends several hundred feel between s origin south of FM 366 1o 1ts confluence with the
Jefferson Canal at or near FM 366. Between Sara Jane Road 9 (aka Port Neches Avenue) and the
river, the Star Lake Canal crosses marshes and intersects Molasses Bayou in two locations.

11, Historical unpermitted and permitted discharges (both in compliance with
respective permits and in exceedance of, or i violation of, respective permits) into the Star Lake
Cana) and Jefferson Canal of hazardous substances from industrial processes have resulted in the

deposition of the hazardous substances listed in Paragraphs 16 through 19 into and upon the
sedimentary bottoms at the Site.

o
v

a. Industrial operations have taken place i areas surrounding the Site since the
carly 1940s. Initial construction of industrial facilities occurred under direction of the
government of the United States during World War 1), and subsequent operations have continued
unti} the present nme. Wastewater discharges from these operations were routed to the Sute. The

——Jefferson-Camal-wasconstructed inthe Tate 19205 as anindusirial wastewater and stormwater

outfall, and the Star Lake Canal was construcied after 1948 for the same purpose.

b. On or about February, 1983, the Jefferson County Drainage District Number 7
{"DD #7"} dredged the Jefferson Canal by drag-line after having acquired an easement on the
canal from Texaco Chemical Company, which owned the canal at that ime. DD #7 deposited
the dredge spoil, which was later found to be contaminated with hazardous substances listed
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Paragraphs 16 through 19, onto the banks of Jefferson Cunal in and around an area below FM
Road 366.

12. Chevron Environmental Management Company is a wholly-owned subsidiary of
ChevronTexaco Corporation, the parent corporation of Texaco Inc. as a result of a merger in
October 2001. Texaco Inc. was the parent corporation of Texaco Chemical Company (*TCC”)
unti] TCC was sold to Huntsman Corporation (/k/a Hontsman Petrochemical Corporation) in
April 1994, TCC was a successor in interest to various entities that operated what are now called
-the C4 and Oxides and Olefing Plants in Port Neches, Texas, and which owned all or part of Star
Lake and Jefferson Canals. '

13. Huntsman Petrochemical Corporation (“Hunisman”) is the current owner of the
Star Lake Canal and a portion of the lefferson Canal. Huntsman acquired such ownership in
April 1994 when 1t purchased TCC. As a result of that 1994 acquisition, Huntsman also acquired
the C4 and Oxides and Olefins Plants in Port Neches.

14. Ameripol Synpol Corporation (“Ameripol”) is the current owner of a portion of
the west-east segment of the Star Lake Canal. On December 17, 1992, The Uniroyal Goodrich
Tire Company conveyed its interest in the Uniroyal Goodrich Tire Company’s Port Neches Plant,
which includes a solid waste landfill and the west-east segment of the Star Lake Canal 10
Ameripol. Numerous other industrial facilities have conducted operations that have had an
impact on the Star Lake Canal, the Jefferson Canal and the Stte generally over the years.

15. On March 21, 1983, and March 23, 1983, the Texas Department of Water
Resources collected sediment samples from Jefferson Canal, as well as Jefferson Canal dredge
spoil samples and ramnfall runoff from such dredge spoil, and abserved such samples 1o have a
strong aromatic odor characteristic of phenolic compounds. On March 23, 1983, a Texas
Department of Water Resources inspection observed rainfall runoff from dredge spoils along the
Jefferson Canal bank entering Jefferson Canal. A further review of state records indicates that
samphing of dredged spoils from Jefferson Canal sediments documented the presence of the
following contaminants: naphthalene, acenaphthene, acenaphthylene, fluoroene, phenanthrene.
anthracene, pyrene. benzo(a)anthracene, benzo-b-fluoranthene, benzo(a)pyrene, benzo-a-
fluoranthene, chrysenc. Propenty adjacent to the Jefterson Canal may be contaminated with
toxaphene and possibly pentachlorophenol.

16. A TNRCC Screening Site Inspection ("SS17) Report of the Star Lake Canal, dated

- ——September; 1997 states thathe following comaminants werc detecied in Samples collected from
the Jefferson Canal and the Star Lake Canal: acenaphthene, acenaphthylene, anthracene, arsenic,
banum, benzo{b)fluoranthene, benzo(k )fluoranthene, cyantde, fluoranthene, fluorene, mercury,
2-methylnaphthalené. naphthalene, aroclor-1254 (a polychlorinated biphenyl, “PCB"),
phenanthrence, pyrene, and thallinm. A table of organic contanunants in the samples contains a
hand-written entry that states benzo(a)anthracene, chrysene, and benzo(a)pyrene were also
detected. Releases of ten of the above-mentioned substances were detected in downstream
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samples. The farthest downstream, contaminated sample, taken in the Star Lake Canal

approximately 0.29 miles upstream of the confluence of the Star Lake Canal with the Neches
River, indicated detectable concentrations of thallium.

17. A TNRCC Expanded Site Inspection ("ESI") Report for the Star Lake Canal Site,
dated January, 1999, includes other contaminants not listed in the September, 1997, TNRCC SS]
report. These contaminants include the following: acetone, aldrin, benzene,
benzo(g,h,1)pyrelene, chronmum, copper, 4.4'-DDD, endosulfan 1, ethylbenzene, heptachlor ‘
epoxide, indene(1,2,3-cd)pyrelene, selenium, sitver, styrene, toluene, and total xylenes.
However, there were four contaminants previously reported in TNRCC's September, 1997, SS1

report which were not reported in TNRCC's January, 1999, ESI report. These four contaminants
are as follows: arsenic, barium, cyanide, and mercury.

18. State enforcement investigations conducted during the 1970's focused on
pentachlorophenol and toxaphene contamination in the Iefferson Canal. State enforcement
action in 1983 identified that toxaphene contaminated sediments may have been dredged from
the Jefferson Canal and placed on its banks. A 1983.analytical report for a sample collected from
the dredged sediments of the Jefferson Canal's banks tndicated that detectable levels of the
following contaminants were then present: toxaphene, acenaphthene, acenaphthylene,

“anthracene, benzo(a)anthracene, benzo{p)pyrene, benzo(b)fluoranthene, chrysene, ffuoranthene,
fluorene, naphthalene, phenanthrene, pyrene, and biphenyls.

19. On July 22, 1999, the EPA proposed adding the Star Lake Canal Site 10 the
National Priorities List. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, on August 28,

2000 the Site was subsequently added to the National Priornities List (NPL), 40 C F.R. Part 300,
App. B.

VII. EPA'S CONCLUS]ONS OF LAW AND DETERMINATIONS

20. The Site is a “facility” as defined in Section 101(9) of CERCLA, 42 US8.C.
§ 9601(9).
21. Substances at the Site and released or threatened to be released at the Sie,

including the substances described in Paragraphs 16 through 19, and the constituents thereof, are
"hazardous substances” as defined in Scction 101(14) of CERCLA,, 42 U.S.C. § 9601(14).

———72—~Thepresence of hazardous substanccs at the Site or the past, present or poiential
migration of hazardous substances at or emanating from the Sitc, constitute actual and/or
threatened "releases” as defined m Section §J01(22) of CERCLA, 42 U.S.C. §9601(22).

23, - Each Respondent is a “person” as defined in Section 101(21) of CERCLA, 42
U.S.C.§9601(21).
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24. Respondents are potentially responsible parties under Sections 104, 107 and 122
of CERCLA, 42 U.S.C. §§ 9604, 9607 and 9622.

25. The Site conditions described in the EPA Findings of Fact above constitute an
actual or threatened release of a hazardous substance from the facility as defined by Section
101(22) of CERCLA, 42 U.S.C. § 9601(22).

26. The actions required by this Settlement Agreement are necessary 10 protect the
public health or welfare or the environment, are in the public interest, 42 U.S.C. § 9622(a), are
consistent with CERCLA and the NCP, 42 U.S.C. §§ 9604(a)(1), 9622(a), and will expedite
effective remedial action and minimize litigation, 42 U.S.C. § 9622(a). If carried out in
compliance with the terms of this Settlement Agreement, the actions conducted will be
considered consistent with the NCP, as provided in Section 300.700(c){3)11) of the NCP.

Viil. NOTICE

27. By providing a copy of ihis Setilement Agreemen? 10 the State of Texas, EPA is
notifying the State that this Settlement Agreement is being issued and that EPA 1s the lead

agency for coordinating, overseeing, and enforcing the responsc action required by the Settlement
Agreement.

IX. WORK TO BE PERFORMED

28. All Work performed under this Setilement Agreement must be under the dircction
and supervision of qualified personnel. Within 30 days of the effective date of this Settlement
Agreement, and before the Work outhined below begins. Respondems shall nonfy EPA in writing
of the names, titles, and quahifications of the personnel, including contractors, subcontractors,
consullants and laboratories to be used in carrying out. the Work. The qualifications of the
persons undertaking the Work for Respondents shall be subject to EPA’s review, for verification
that such persons meet minimun technical background and expenence requirements. This
Settlement Agreement is contingent on Respondents’ demonstration 1o EPA's satisfaction that
Respondents are qualified to perform properly and promptly the actions set forth in this
Settlement Agreement. If EPA disapproves m writing of any person’s qualifications,
Respondents shall notify EPA of the identity and qualifications of the replacement within 30 days
of the written notice. If EPA subsequently disapproves of the replacement, EPA reserves the
right to terminate this Setilement Agreement and to conduct a complete RVFS, and to seck

—reimbursement for ¢osts and pen:ilities from Respoiidenis. During the colrse of the RIFS, 7~ 7
Respondents shaltl notify EPA 1n writing of any changes or additions in the personnel used to
carry out such Work, providing therr names, titles, and qualifications. EPA shall have the same
right to approve changes and additions to personne] as it has hereunder regarding the initial

" notification. '

29. Respondents shall perform the Work described in this Settlement Agreement
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including without imitation the Remedial Investigation and Feasibility Study Statement of Work
(RI/FS SOW, or SOW, Attachment B} and any EPA-approved submissions. Respondents shall
conduct activities and subnmmt Deliverables as provided by the SOW. All such Work must be
conducted in accordance with CERCLA; the NCP; EPA guidance, including the “Interim Final
Guidance for Conductling Remedial Investigations and Feasibility Studies under CERCLA”
(OSWER Directive # 9355.3-01), guidance documents referenced therein, and guidance
documents referenced 1n the RVFS SOW, as may be amended or modified by EPA; the RVES
SOW; the standards, specifications and other requirements of Work Plans and sampling and
analysis plan approved by EPA; and schedules approved by EPA.

30. All major deliverables (as listed in Paragraph 29) that Respondents submit to EPA

must contain the following statement, signed by Respondents’ Project Coordinator (as named and
approved under Paragraph 28):

To the best of my knowledge, after thorough investigation. 1 certify that the
information contained in or accompanying this submission is true, accurate and
complete. As to those 1dentified portions of this submssion for which 1 cannot
personally venfy the truth and accuracy, 1 certify as the official having supervisory
responsibility for the person(s) who, acting under my direct instructions, made the
verification that this information 1s true, accurate, and complete. 1am aware that
there are significant penalties for submitting false information, imcluding the
possibility of fine and imprisonment for knowing violations.

31 Whencver this Settlement Agreement requires a submission to EPA the
submission must be signed by Respondents’ Project Coordinator. Notwithstanding such a

delegation of responsibility, each Respondent remains liable for the proper performance of the
Work required by this Settlement Agreement.

372. EPA reserves the right to comment on, modify and direct changes for ali
Deliverables. At EPA's discrenon, Respondents must fully correct all deficiencies and

incorporate and integrate all information and comments supplied by EPA ecither in subsequent or
resubmitted Deliverables.

33. Respondents shall not proceed further with any subsequent activinzes or tasks until
receiving EPA approval for the following Dehverables: RIVFS Work Plan and sampling and
analysis plan, baseline nisk assessment chapter of the remedial mvestiganion report. draft remedial

- ——ipvestigation report; treatability testing Work Plan and sampling and analysis plan (unless EPA

determines tremability studies are not needed after Respondents have demonstrated such to
EPA’s satisfaction), and draft feasibility study report. While awaiing EPA approval on these
Deliverables, Respondents shall proceed with all other tasks and activities which may be

conducted independently of these Deliverables, in accordance with the schedule set forth in tins
Settlement Agreement.
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34. For al] remaining Deliverables not enumerated above in paragraph 31, unless
otherwise specified in the aitached RVFS SOW, Respondems shall proceed with all subsequem
tasks, activities and Deliverables without awaiting EPA approval on the submitted deliverable in
accordance with the schedule contained in the SOW or other schedules approved by EPA. EPA
reserves the right to stop Respondents from proceeding further, either temporarily or
permanently, on any task, activity or deliverable at any point during the RVFS.

35. After review of any submission, EPA may: (a) approve (in whole or in part) the
submission; (b) approve the submission bul require modifications, which may include deletions
or additions prepared by EPA, which Respondents must incorporate into the text of the
submission as directed by EPA in writing; {(c) disapprove (in whole or in part) the submission
and direct Respondents to resubmit the submission after incorporating EPA’s modifications,
which may include deletions or additions prepared by EPA, which Respondents must incorporate
mto the text of the submission exactly as directed by EPA in writing; (d) disapprove the
submission and assume responsibility for performing all or any part of the RUFS; or (e) any
combination of the above. Once approved by EPA 1n writing, and subject 1o the result of any
dispute resolution, a submission or an approved portion of a submission is incorporated into and

fully enforceable under this Settlement Agreement, and Respondents must proceed to take any
action required by the submission. '

36. In the event that Respondenis amend or revise a report, plan or other submuttal
upon receipt of EPA comments, if EPA subsequently disapproves of the revised submittal, or if
subsequent submittals do not fully reflect EPA's directions for changes, EPA retains the right to
seek stipulated or statutory penalties; perform its own studies, complete the RVFS (or any portion
of the RVFS) under CERCLA and the NCP, and seek reimbursement from the Respondents for
its costs; and/or seck any other appropriate relief, '

37. Upon receipt of a notice of disapproval or approval with modifications,
Respondents must correct the deficiencies and resubmit the submission for approval within the
reasonable time specified by EPA in its notice of disapproval or approval with modifications.
Notwithstanding the notice of disappsoval or approval with modifications, Respondents must

proceed, at the written direction of EPA, o take any action required by any non-deficient portion
of the submission.

38. If, on resubmission by Respondents, EPA again disapproves a previously
disapproved submission, EPA may deem the submission untimely and inadequate, and subject to
~—the-results-of-dispute-resolution supulated penalties will begin o acciue  EPAAlSo rétains the
right to perform its own studies, complete the RVES (or any portion of the RVFS) under
CERCLA and the NCP, and scek reimbursement {rom Respondents for its costs, and 1o seck any
other appropnatc relief.

39. In the event that EPA takes over some of the tasks, but not the preparation of the
RVFS, Respondents shall incorporate and integrate mmformation supphied by EPA into the final
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RVFS report.

40. Failure of EPA to comment on, approve of, or disapprove of Respondents’
submissions within a specified period will not constitute approval by EPA. Any failure by EPA
to comment on, approve or disapprove any submission before the scheduled date of
commencement of Work, when approval 1s required by that date under the terms of the SOW,
operates 10 extend the Schedule unti] EPA so acts. In such an instance, the Schedule will be
extended by the number of days between the date approval was required and the date EPA acts.
Whether or not EPA gives express approval for Respondents’ Deliverables, Respondents are
responsible for preparing Deliverables acceptable to EPA.

X. EPA’S RISK ASSESSMENTS

41, The Respondents shall perform the baseline human health risk assessment and the
ecological risk assessment as specified in the RUFS SOW (Attachment B).

42. Respondents will prepare a risk assessment report based on the data collected
during the site characlerization. Afier considering any significant comments received, EPA will

release the report 10 the public at the same time i releases the final R1 report. Both reports will be
put into the administrative record for the site.

43. EPA will respond to all significant comments on the memoranda or the risk
assessment that are resubmutted during the formal comment peniod on the Proposed Plan in the
Responsiveness Summary of the record of decision.

. XL MODIFICATION OF THE WORK PLAN

44. If at any time dusing the implementation of this Settlement Agreement
Respondents identify a need for additional data, a memorandum documenting the need for
additional data shall be submitted to the EPA Remedial Project Manager ("RPM”) within 30 days
of identification. EPA in its discretion, after consuitation with Respondents’ Project Coordinator.
will determine whetber the additional data will be collected by Respondents and whether 1t will
be mcorporated into reports and Deliverables.

45. In the event of conditions posing an immediate threat to human bealth or welfare

_ or the environment, Respondents shall notify EPA and the State immediately. -In addition to its
~——authority under-the NCP; i EPA-determines thatthe iinmediale thieat or e tmanlicipated or
changed circomstances warrant changes in the Work Plan, EPA may modify or amend the Work

Plan in writing accordingly. Respondents shall peri‘orm the Work Plan as medified or amended
and approved by EPA.

46. In the event of unanticipated or changed circumsiances at the Site that may affect
conduct of the Work or the schedule under this Settlement Agreement, Respondents shall notify
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the EPA Project Coordinator by telephone as soon as practicable, or no longer than three (3) days
from discovery of the unanticipated or changed circumstances. EPA and Respondents’ Project
Coordinator shall discuss the unanticipated or changed circumstances as soon as practicable, and,
if they determine that changes to the Work Plan are necessary, EPA shall modify or amend the

Work Plan in writing accordingly. Respondents shall perform the Work Plan as medified or
amended.

47. EPA may determine that, in addition to tasks defined in the initially approved
Work Plan, other Work may be necessary to accomplish the objectives of the RVFS as set {orth
in the Statement of Work. EPA may require that Respondents perform such Work in addition 10
the Work required by the initially approved Work Plan, including any approved modifications, if
it determines that such actions are necessary for a complete RI/FS. Respondents must confirm
their wilhngness 1o perform the additional Work in writing to EPA within thirty (30) days of
receipt of the EPA request, or Respondents shall invoke dispute resolution, Subject o resojution

" of any dispute under Section XX of this Settlement Agreement, Respondents shall implement the

additional tasks that EPA determines are necessary. The additional Work must be completed
according 1o the standards, specifications, and schedule set forth or approved by EPA in a writien
modification to the Work Plan or written Work Plan supplement. EPA reserves the right 1o

conduct the Work self at any point, 1o seek reimbursement from Respondents, and/or to seek
any other approprniate rehief.”

XIl. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

48. If activiies conducted under this Seitlement Agreement cause or threalen 10 cause
a release of hazardous substances, pollutants, or contaninants from the Site that presents or may
present an endangerment to the public health, welfare, or the environment, Respondents must
immediately take all appropriate action to prevent, abate or minimize the release and
endangerment caused or threatened by the release. Respondents must take these actions n
accordance with all applicable provisions of this Scttlement Agreement, including the Health and
Safety Plan. In addition to notifications otherwise required by law, Respondents also must
imimediately notify the RPM of the incidem and related Site conditions. In addition,
Respondents must submit a written report to EPA within seven (7) days after each release. setting
forth the events that occurred and the measurces taken or 10 be taken to mitigate the release or
éndangerment caused or threatened by the release and to prevent the recurrence of such an event.

X111, QUALITY ASSURANCE

49 Respondents must ensure that Work performed, samples taken and analyses
conducted conform to the requirements of the Statement of Work and gmdance documents
identified therein. Respondents shal} assure that field personnel used by Respondents are
properly trained in the vse of field equipment and in chain of custody procedures.

50. To provide quality assurance and maintain quality control regarding all samples
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collected pursuant to this Settlement Agreement, Respondents must:

(a) Ensure that all contracts with laboratosies utilized by Respondents for analysis of samples

taken in accordance with this Settlement Agreement provide for access of EPA personnel
and EPA authorized representatives.

b Ensure that all laboratories utidized by Respondents for analysis of samples taken in

accordance with this Settlement Agreement perform analyses according to EPA methods
* or alternative methods satisfactory to EPA.

{¢)  Ensure that all laborateries utilized by Respondents for analysis of samples taken in
accordance with this Seitlement Agreement participaie in an EPA or EPA-approved
QA/QC program or allernative methods as determined by EPA. As part of the QA/QC
program and upon request by EPA, such laboratories must perform, at no expense 1o
EPA, analyses of samples provided by EPA 10 demonstrale the quality of each
laboratory’s data. ‘

XIV. FINAL RI/ES, PROPOSED PLAN, PUBLIC COMMENT,
RECORD OF DECISION, ADMINISTRATIVE RECORD

51. EPA retains the responsibility for the release 10 the public of the RI/FS repori.
. EPA retains responsibility for the preparation and release to the public of the proposed plan and
record of decision in accordance with CERCLA and the NCP.

52. EPA shall provide Respondents with the final proposed plan and record of
decision. Any significant comments of Respondents timely submitted to the Proposed Plan and
record of decision shall be included in the admmstrative record.

53. EPA will determine the contents of the administrative record file for selection of
the remedial action. Respondents must submit to EPA documents developed during the course
of the RVFS upon which selection of the response action may be based. Respondents shall
provide copies of plans, task memoranda inctuding documentation of field modifications,
recommendations for further action, quality assurance memoranda and audits, raw data, field
notes, laboratory analytical reports and other reports. Respondents must additionally submit any
previous siudies conducted under state, locat or other federal authorijes relating to selection of
the response action, and all communications between Respondents and state, local or other

-——federal-anthertties-concerning-selection-of-the Tesponse-action At EPA's discretion; Respondents —
may cstablish a community information repository at or near the site, to house one copy of the
adnumstranve record.

XV. PROGRESS REPORTS AND MEETINGS

54. Project Coordinators for Respondents and EPA shall meet regulorly during the
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mitiation, conduct, and completron of all activities under thes Settlement Agreement, to discuss
general Site progress, antictpaled problems, and new issues, including EPA policies, guidance
and procedures affecting the tasks and activities conducted under this Settlement Agreement.
Additional meetings may be scheduled at EPA’s discretion or upon request of Respondents.

55. In addition to the Deliverables set forth in this Settlement Agreement,
Respondents must provide to EPA monthly progress reports by the 15" day of the following
month. At a minimum, with respect 1o the preceding month, these progress reports must: (1)
descnibe the actions taken to comply with this Seitlement Agreement during that month; (2)
include all results of sampling and tests and all other data received by Respondents; (3) describe
‘Work planned for the next twe months with schedules relating such Work 1o the overall project
schedule for RVFS completion; and (4) describe all problems encountercd and any anticipated

problems, any actual or anticipated delays, and solutions developed and implemented to address
any actual or anticipated problems or delays.

56. If EPA determines that any monthly report is deficient, the RPM will notify
- Respondents’ Project Coordinator within 10 days of receipt of the monthly report. Respondents

must submit a revised monthly report within 20 days after receipt of notice of deficiency unless
EPA allows additional time for response. '

XV1. SAMPLING, ACCESS, AND DATA AVAILABILITY/ADMISSIBILITY

57. All results of samphing, tests, modeling or other daia (including raw data)
generated by Respondents, or on Respondents’ behalf, during implementation of this Settlement
Agreement, shall be submitied to EPA in the subsequent monthly progress report as described in
Section XV of this Settlement Agreement. EPA.will make available to the Respondents
validated data generated by EPA unless 1t 1s exempt from disclosure by any federal or state law
or regulation,

’ §

58. Respondents must orally notify EPA at least lﬁcdrays prior to conducting
significant field events as described in the Statement of Work, Work Plan. or sampling and
analysis plan. At EPA’s oral or written request, or the request of EPA’s oversight contractor,
Respondents must allow spht or duplicate samples to be taken by EPA {and its authorized
representatives) or the State (and their authorized representatives) of any samples collected by
Respondents i implementing this Settlernent Agreement. All split-samples of Respondents shall
be analyzed by the methods identified m the QAPP or SOW.

59. Pursuant to applicable access agreements and all apphcable safety requirements,
at all reasonable times EPA and 1nts authonzed representatives have the authority to enter the
property at the Site and off-site areas where Work is being performed for these purposes:

- inspecting conditions. achivities, the results of activities, records, operating logs,
and contracts related to the Site or Respondents and its contractor pursuant to this
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- reviewing the progress of the Respondents in carrying out the terms of this
Settlement Agreement;

- conducting tests as EPA or its authorized representatives deem necessary;

- using a camera, sound recording device or other documentary type equipment;
and verifying the data submitted to EPA by Respondents.

A The Respondents shall allow these persons to inspect and 1o designate
copies of non-privileged records, files, photographs, documents, sampling and monitormng data,
and other wiitings related 10 Work undertaken in carrying out this Setilement Agreement.
Respondent shall provide copies of such designated materials 10 these persons as soon as
practicable. Nothing herein may be interpreted as limiting or affecting EPA’s right of entry or

_inspection authority under federal Jaw. All parties with access 10 the Site under this paragraph
must comply with all applicable health and safety plans.

B. Respondents may assert that certain documents, records and other
mfomldlmn are privileged under the attorney-client privilege or any other privilege recognized by
federal law. If the Respondents assert such a privilege in lieu of providing documents, they shall
provide EPA and the State with the following: 1) the title of the document, record, or ‘
information; 2) the date of the document, record, or information; 3} the name and title of the
author of the document, record, or information; 4) the name and title of each addressee and
recipient; 5) a description of the contents of the document, record, or information; and 6) the
privilege asserted by Respondents. However, no docwments, reports or other information created

or generated pursuant to the requirements of this Order shall be withheld on the grounds that they
are privileged. '

60). Respondents may assert a claim of business confidentiality covering part or all of
" the information submitted to EPA in accordance with the terms of this Settlement Agreement

under 40 C.F.R. § 2.203, provided such claim 15 allowed by Section 104(e)(7) of CERCLA, 42

U.S.C. §9604(c)(7). This claim must be asserted in the manner described by 40 C.F.R.

§ 2.203(b). Information determined to be confidential by EPA will be given the protection

specified in 40 C.F.R. Part 2. If no such claim accompanies the information when it 1s submitted

1o EPA, it may be made available to the public by EPA or the state without further notice to
—Respondents- Respondentsagree not 1o assert confidentiality claims with respect to any data

generated undey this Settlemem Agreemem relaed 1o site conditions, sampling, or monnoring.

61. In entening into this Settlement Agreement, Respondents waive any objections 1o
any data gathered, generated, or evaluated by EPA, the State or Respondents in the performance
or oversight of the work that has been verified according 1o the gquabty performance or oversigh
of the work thai has been venfied according 1o the gquality assurance/quality controt (QA/QC)
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procedures required by this Settlement Agreement or any EPA-approved work plans or sampling

and analysis plans. lf Respondents object 1o any other data relating to the RVFS, Respondents
must submit 10 EPA a report that idenifies and explains its objections, describes the acceptable

" uses of the data, if any, and identifies any limitations to the use of the data. 1f Respondents

subsequently discover error(s) in the data, Respondents have the right to withdraw the prior

waiver of objections pertaining to those data. Respondents must submit a report that identifies

and explains the objcctions, describes the acceptable uses of the data, if any, and identifies any

limitations to the use of the data. The report must be submitied to EPA within 15 days after
discovery of the error.

62. If the Site, or an off-sitc area that is to be used for access or is within the scope of
the RVFS, is owned in whole or in part by parties other than those bound by this Settlement
Agree'mem,,Respondems must obtain, or usc their best efforts to obtain, site access Settlement
Agreements from the present owner(s) within 60 days of the effective date of this Settlement
Agreement. Such Settlement Agreements must provide access for EPA, its contractors and
oversight officials, the State and its contractors, and Respondents or their authorized
representatives, and must specify that Respondents are not EPA’S representatives with respect 1o
liability assoctated with Site activities. Copies of such Setilement Agreements shall be provided
to EPA prior to Respondents’ initiation of field activities. Respondents’ best efforts shall include
providing reasonable compensation 10 any off-site property owner not identified by EPA as a
PRP in.connection with the Site. If access Settlement Agreements arc not obtained within the
time referenced above, Respondents must nnmediately notify EPA of their failure to obtain
access. EPA may obtain access for Respondents, perform those tasks or activitics with EPA
contractors, or terminate the Settlement Agreement in the event that Respondents cannot obtain
access Settlement Agreements. So leng as Respondents are using reasonable best efforts to
obtain access, EPA shall not seek penaluies, stipulated or otherwise, for any delay occasioned by
the inability to obtain access. In the event that EPA performs those tasks or activities with EPA
contractors and does not terminate the Settlement Agrecment, Respondents must perform all
other activities not requiring access 10 that Site. and must reimburse EPA for all costs incurred in
performing the activities. Respondents addinonally must integrate the results of any such tasks
undertaken by EPA into its reports and Dehverables. Respondents also must reimburse EPA for

all costs and attorney fees incurred by the United States to obtain access for the Respondents
from property owner(s).

XVI11. DESIGNATED PROJECT COORDINATORS

63: On:or-before-theeffective -dateof tha S‘Selt]emé'nr‘A'gr’e‘erﬁéﬁl ., Réspondents must ™

designate a Project Coordinator, who will be responsible for administering all of Respondents’
Work required by the Settlesment Agreement. Respondents must submit the designated Project
Coordinator's name, address, telephone pumber, and qualifications to EPA. To the greatest
extent possible, during Work on the Site the Project Coordinator must be present at the Site or
readily available. EPA retains the right to at any time disapprove of any Project Coordinalor
sclected by Respondents. I EPA disapproves in writing of a selected Project Coordinator,
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Respondents must designate a new Project Coordinator and notify EPA of that person’s name,
address, telephone number, and qualifications within seven days following EPA’s disapproval.

64. Respondents have the right to change their Project Coordinator. At least seven
days before the change, EPA must be notified in writing of the destgnated Project Coordinator's
name, address, telephone number, and qualifications.

05. EPA will designate a Remedial Project Manager (RPM) for the Site. EPA’s RPM

shall have the authority lawfully vested in an RPM and On-Scene Coordinator {OSC) by the

- NCP. In addition. the RPM shall have the authority, consistent with the NCP, to halt any Work
required by this Scitlement Agreement, and to take any necessary response action upon
determuning that conditions at the site may present an immediate and substantial endangerment to
public health or welfare or the environment. The absence of the RPM from the area under study
pursuant to this Settlement Agreement is not cause for the stoppage or delay of Work. EPA has
the right to change its designated RPM. Respondents must be notified of the change in writing

06. To the greatest extent possible, communications between Respondents and EPA
should be directed to the Project Coordinator and RPM in writing. Communications include all
documents, reports, notices, approvals, and other correspondence submitted under this Settlement
Agreement and as specified in the RVFS SOW (Auachment B). All communications submitted
under this Settlement Agreement must be direcled as follows:

(a) . Documents to be snbmitted to EPA shouid be sent to:

Mr. Philip Allen (Remedial Project Manager)
U.S. Environmental Protection Agency, Region 6
Superfund Division (6SF-AP)

1445 Ross Avenue; Suite 1200

Dallas, TX 75202-2733

Telephone # - (214) 665-8516

E-Muail Address — allen.philip@epa pgov

and any other addresses designated by EPA in the RVFS SOW (Attachment B).

(b) Documents to be submiited to Respondents should be sent to:
- Gary Jacobson : Lon Tullos, Manager - Environmental
CEMC Manager — EHS Financial and Legacy Matters
5959 Corporate Drive Huntsman LLC
Houston. Texas 77036 10003 Woodloch Forest Drive

The Woodlands, TX 77380
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Respohdenls must notify EPA in writing of any change in this address.

67. EPA may arrange for a qualifred person 10 assist in 11s oversight and review of the
conduct of the RI/FS, as required by Section 104(a) of CERCLA, 42 U.S.C. § 9604(a). The

oversight assistant may observe Work and make inguines in the absence of EPA, but 1s not
authorized to modify the Work Plan.

XVIIl. OTHER APPLICABLE LAWS

68. Respondents shall comply with all applicable local, state, and federal laws and
regulations when performing the RVFS. No local, state, or federal permit is required for any

portion of any action conducted entirely on-Site, including studies, if the action is selected and
carried out in compliance with Section 121 of CERCLA.

XIX. RECORD PRESERVATION

69. All records and documents in EPA’s and Respondents’ possession that relate in
any way to ihe conduct of Work under this Settlement Agreement must be preserved for the
duration of this Settlement Agreement and for a mimmum of 10 years after commencement of
construction of any remedial action. Respondents must acquire and retain copies of all
documents that relate to the Site and are in the possession of its employees, i\gcms, accountanls,
contractors, or attorneys. After this 10-year period, il EPA requests that the documents be saved,
Respondents must, at no cost to EPA_ give EPA the documents or copies of the documents.

XX. DISPUTE RESOLUTION

70. Any disputes concerning activities or Deliverables required under this Settlement
Agreement shall be resolved as follows:

(a) Thé Project Coordinators and the RPM shall first attempt to resolve all matters m dispute
' expeditiously and informally. The initial period for informal dispute resolution shall not
exceed twenty (20) business days from the time that the dispute arises. The penod for

informal dispute resofution may be modified by written Settlement Agreement of the
partics to the dispute.

{b) If a matter in dispute has not been resolved informally. and the Respondents object 1o any
- ——————EPA-notice-of disapproval-or requirement made pursvant 16 this Seilément Agreement,
Respondents shall notify EPA's Project Coordinator in writing of its objections within
twenty (20) business days of receipt of the disapproval notice or requirements.
Respondents’ wnitten objections shall define the dispute and state the basis of
Respondents’ objections. Respondents’ obligations under this Settlement Agreement
shall not be tolled by submission of any objection for dispute resolution under this
Section. EPA and the Respondents shall have an additional fourteen (14) business days
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from Respondents’ writien objections 10 resolve the dispute through formal negotiations

(the "Negotiation Period”). The Negotiation Period may be extended at the sole
discretion of EPA. : '

(©) Any Sentlement Agreement réached by the parties or decision by EPA pursuant 10 this
Section shall be in wnting and shall, upon signature by both parties, be incorporated into
and become an enforceable part of this Settlement Agreement. If the partics are unable to
reach -Settlement Agreement within the Negotiation Period, an EPA management official
at the Division Director level will issue a written decision, including his or her reasons,
that shal] be based on consideration of the information exchanged by the parties on the
dispute. EPA's decision shall be incorporated into and become an enforceable part of this
Settlement Agreement, and that decision shall constitute final agency action. -

{d) If an Settlement Agrcement is not reached within the 14 day Negotiation Period,
Respondents may request a determination by EPA’s Director of the Superfund Division,
EPA Region 6 (“Division Direcior”). The Division Director’s determination is EPA’s
final decision. Respondents must proceed in accordance with EPA’s final decision.
Following resolution of the dispute, as provided by this Section, Respondents shall fulfill
the requirement that was the subject of the dispute in accordance with the Settlement
Agreemcnt reached or with EPA’s decision. If the Respondents do not agree to perform
or do not actually perform the work in accordance with EPA’s final decision, EPA
reserves the right 1n 1ts sole discretion to conduct the work itself, to seck reimbursement
from Respondents, 1o scek enforcement of the decision, to seek stipulated penalties,
and/or to seck any other appropriate rehef,

(e) Unless EPA agrees otherwise in wriling, Respondents are not relieved of their obligations
to perform and conduct activities and submit Deliverables on the schedule set forth in the
Work Plan while a matter is pending in dispute resolution. The invocation of dispute
resolution shall stay the accrual of stipulated penalties during the period beginning on the
T4ih day after the Negotiation Period begins until the date that the Director of the
Superfund Division issues a final decision regarding such dispute. Penalties shall
continue to accrue as provided in this paragraph during any dispute resolution period, but

need not be paid unti} 15 days afier the dispute is resolved by Settlemem Agrecment or by
receipt of EPA’s decision.

XX1. ' I)ELAY IN PERFORMANCE/STIPULATED PENALTIES

71. The EPA shall provide wniten notice 10 Respondents m accordance with the
Settlement Agreement of any failure to complete a deliverable in 2 timely manner, 10 predoce a
deliverable of acceptable quality, or otherwise to perform i accordance wih the requirements of
this Settlement Agreement. If Respondents do not. within twenty {(20) days of receipt of the
notice, either cure such default or invoke the Dispute Resolution procedures set forth in Section
XX, then Respondents shal] be liable for stipulated penalties. Penalties begin to accrue on the
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twenty-first (21°') day from receipt of such notice from the EPA. However, no penalties shal)
accrue during the Dispute Resohution process of Section XX, All such penalties set forth n this
scction are discretionary by the EPA and may be waived upon production of the deliverable or
compliance with this Settlement Agreement. Payment shall be due within 30 days of receipt of a
demand letter from EPA, unless Respondents imvoke the dispute resolufion process.

72.  Respondents must pay mieresi on the unpaid balance, which shall begi'n 1o accrue
at the end of the 30-day peniod, at the rate eslablished by the Department of Treasury in

accordance with 30 U.S.C. § 3717. Respondents must further pay a handling charge of 1 percent,

10 be assessed at the end of each 31 day period, and a 6 percent per annum penalty charge, to be
assessed if the penalty 1s not paid in full within 90 davs after it 1s due.

73. Respondents must make all payments by forwarding a check to:

Mellon Bank

EPA Superfund - Star Lake Canal Superfund Site (06GY)
CERCLIS #: TX0001414341

Cincinnati Accounting Operation — Region 6

P.O. Box 371099M '

Pittsburgh, Pennsylvama 15251

Checks shoutd identify the name of the site, the site identification number, the account number,

and the title of this Settlement Agreement. A copy of the check Jnd any transmifta} letier must
be forwarded to the RPM.

74. For the following major Deliverables, stipulated penalties shall accrue in the
amount of $500 per day, per vielation, for the first seven (7) days of noncomphance; $1,000 per
day, per wolahon for ihe g" through 14" days of noncomphance; $2,000 per day, per violation,
for the 15" through 30" days of noncompliance; and $3,000 per day, per violation, for all
violations lasting beyond 30 days.

1) Anonginal and any revised Work Plan.
2)  Anorigmal and any revised samphng and analysis plan,

3)  Anongmal and any rev med runcdml my esnaauon l(_pOTl

4)  Anoriginal and any revised treatabihty testing Work Plan.
5)  Anongmal and any revised treatabihity study sampling and analysis plan.

6)  Anorngmal and any revised feasibility studv report. -
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7)  Anoriginal and any revised nsk assessment report.

75. Yor all other Dehverables, stipulated penalties wil} accrue in the amount of $250
per dav, per violation, for the first seven (7) days of noncomphance; $500 per day, per violation,
for the 8" through 14" days of noncompliance; $1.000 per day, per violation, for the 15" through

30" days of noncomphance; and $2,000 per day, per violation, for all violations lasting beyond
30 days.

- 76.  For the monthly progress reports, supulated penalties shall accrue in the amount
of $500 per dav, per violation, for the first 7 days of noncompliance; $1,000 per day, per
viclation, for the g™ through 14" days of noncomplhiance; $2.000 per day, per violation, for the
p5™ through 30" days of noncomphance; and $3,000 per day, per vieolation, for all violations
lasting bevond 30 davs. |

77. Respondents may dispute EPA’s right to penaltics by invoking the dispute
resolution procedures under Section XX. Penalties shall accrue but need not be paid during the
dispute resolution penod. If Respondents do not prevail upon resolution, all penalties shall be -
due to EPA within 30 days of resolution of the dispute. I Respondents prevail upon resolution,
no penalties shall be paid.

78. In the event that EPA provides for corrections to be reflecied in the next
deliverable and does not require resubmission of that'dehiverable, stipulated penalties for that
interim deliverable shall not accrue. Further, should Respondents disagree with any required
modification, additien, or amendment, Respondents may invoke the dispute resolution procedure

found 1n Section XX of thns Settlement Agreemem. Finally, no penalty for fallure 1o submit any
dehverable or for any failure to perform n accordance with this Settlement Agreement shall

resit)t in the imposition of any penalty if such failure 1o act is bascd upon any force majeure
cvent.

79. The stipulated penaltics provisions do not preclude EPA from pursuing any other
remedies or sanctions which are availabic to EPA hecause of Respondents’ failure 10 comply
with this Settlement Agreement, including but not limited to conduct of all or part of the RUFS
bv EPA. Payment of stipulated penalties does not alter Respondents’ obligation to complete
performance under this Settlement Agreement. ' ’

XXH. FORCE MAJEURE

80. “Force majeure,” for purposes of this Setilement Agreement, is defined as any
cvent ansing from causes entirely beyond the control of Respondents and of any entity controlled
by Respondents, including their contractors and subcontractors, that delays the umely
performance of any obligatton under this Setement Agreement notwithstanding Respondens’
best efforts to avoid the delay. The requirement that Respondents exercise “best efforts 1o avoid
the delay” includes using best cfforts to anticipate any potential force majeure event and best

ADMEINISTRATIVE GRDER ON CONSENT Pape 22



O O

efforts 10 address the effects of any potential force majeure event (1) as it 15 occurring and (2)
foltowing the potential force majeunre event, such that the delay 1s mimmized 1o the greaest
extent practicable. Examples of events that are not force majeure events include, but arc not
limited to, reasonably increased costs or expenses of any Work to be performed under this
Settlement Agreement or the financial difficulty of Respondents to perform such Work.

81.  any event occurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure event,
Respondents must notify by telephone the Remedial Project Manager or, in his or her absence,
the Director of the Superfund Division, EPA Region 6, within 48 hours of when the Respondents
knew or should have known, based on information actually made available to Respondents, or
information Respondents should have been aware of|, that the event might cause a delay. Within
five business days thereafier, Respondents must provide in writing the rcasons for the delay; the
anticipated duration of the delay; al) actions taken or to be taken to prevent or minimize the
delay; a schedule for implementation of any measures to be laken to mitigate the effect of the
delay; and a statement as to whether, in the opinion of Respondents, such ¢vent may cause or
contnbute 1o an endangerment to publc health, welfare or the environment. Respondents must
exercise best efforts to avoid or minimize any delay and any effects of a delay. Failure to comply

with the above requirements will preclude Respondents from asserting any clavm of force
majeure.

82. If EPA agrees that the delay or anticipated delay is attributable to force majeure,
the time for performance of the obhgations under this Settlement Agreement that are directly
affected by the force majeure event shall be extended by Settlement Agreement of the partics,
pursuant to Section X1 of this Settlement Agreement, for a period of ume not to exceed the actual
duration of the delay caused by the force majeure event. An extension of the time for
performance of the obligation directly affected by the force majeure event shall not, of itself,
extend the ime for performance of any subsequent obligation, unless such extension 1s agreed
aupon by the parties pursuant 1o Scetion X1 of this Settlement Agreement. If an event is deemed

10 be attributable to force majeure pursuant 1o this paragraph, the delay shall be deemed not to be
a violaton of the atfected obligation of this Settlement Agreement.

83. HEPA does not agree that the delay or anucipated defay has been or will be
caused by a force majeure event, or does not agree with Respondents on the length of the
extension, the issue shall be subject to the dispute resolution procedurcs set forth in section XX
of this Settlement Agreement. In any such procecding, 1o quality for a force majeure defense,

- ——Respondents shall Fave the burden of demonsirating by a preponderance of the evidence that the
delay or anticipated delay has been ot will be caused by a force majeure cvent, that the duration
of the defay was or will be warranted under the circumstances, that Respondents did exercise or
are exercising due dihgence by using their best efforts 1o avoid and mnigaie the effects of the
delay, and that Respondents complicd with the requirements of Paragraph 81.

84 Should Respondents carry the burden set forth in Paragraphs §1 and 83, the delay
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at 1ssue shall be deemed not 1o be a violation of the affécted obligation of this Settlememt
Agreement. ‘

XX REIMBURSEMENT OF PAST COSTS

85. EPA agrees not 1o seck past response costs in this Settiement Agreement.
However, EPA reserves the nght to seck recovery of past response costs incurred at the Site in
future administrative or judicial actions, pursuant to EPA's respective authorily. Such past
response costs include all costs, including, but not limited to, direct and indirect costs, that the
United States and the State, including, but not limited 1o, its employees, agents, contractors,
consultants, and other authorized representatives, mcwired regarding the Site that are not covered
as Future Response Costs, as defined in this Settlement Agreement.

XXIV. REIMBURSEMENT Oi?, AND SPECIAL - ACCOUNT FOR,
FUTURE RESPONSE COSTS

80. In accordance with Secnon 122(b)(3) of CERCLA_ 42 U.S.C.§ 9622(b}(3).
Respondents agree to provide funds to EPA for the payment of Future Response Costs. EPA wil]
establish the Star Lake Canal Special Account within the EPA Hazardous Substance Superfund
(the “Star Lake Canal Special Account”) 1o retain those funds, which EPA will use for the
pavment of Future Response Costs incuired by the United States or the State with respect to this

Settlement Agreement. Future Response Costs shall mean those costs defined in Paragraph 9 of
this Settlement Agreement. '

87. In accordance with Section 122(b}(3) of CERCLA, 42 U.S.C.§ 9622(b}3).
Respondents agree to provide funds to EPA according to the procedures and time frames
desenbed 1n this Section for the payment of Future Response Costs paid by EPA after the
effective date of the Settlement Agreement. EPA will establish a reimbursable special account
{the “Star Lake Canal Special Accoum”™) within the EPA Hazardous Substance Superfund to
retain those funds, which EPA will use for the payment of Future Response Costs incurred by the
EPA with respect to this Settlement Agreement. The total amount to be paid by Respondents
shall be deposited in the Star Lake Canal Special Account.

88. EPA has esuimated that the amount of Future Response Costs that will be
expended at this Site on an annual basis will be $90.000. Based on this estimate, within 30 days
of the effective date of this Order, Respondents shall pay $25,000 to be deposited in the Star

I-ake Canal Special Account by Elecironic Funds Transfer "EFT™), m accordance with EFT
instructions provided by EPA, or by submitung a certified or cashier's check made payable to
"EPA Hazardous Substance Superfund™ to: ‘

Mellon Bank
EPA Superfund - Star Lake Canal Superfund Site (06GY)
CERCLIS #: TX000141434]
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Cincinnati Accounting Operation — Region 6
P.O. Box 371099M
Pittsburgh, Pennsylvania 15251

Respondents shall reference the "Star Lake Canal Superfund Site (06GY),

CERCLIS #: TX0001414341,” the name and address of the Respondents, the words "LPA
Docket Nuinber CERCLA 06-02-06 Ongoing Response Costs Special Accoum” on each check.
Respondents shall forward a copy of the check and any transmittal letter to the RPM and to:

Chief, Superfund Cost Recovery Section (65F-AC)
U.S. Environmental Protcciion Agency

Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

89. Whenever the Star Lake Canal Special Account is drawn down by EPA to 2
balance of approximately $7500, EPA will send a notice to Respondents and, if warranted, will
provide an adjusted estimate of Future Response Costs 1o be expended annually by EPA. In
addion, EPA will submit 1o Respondents an accounting summary of Response Costs paid from
the Star Lake Canal Spectal Account since the effective date of this Settlemnent Agreement. The
Standard Cost Accounting Report shall be iy the form of an unreconciled SCORPIOS cost
summary report or some other equivalent unreconciled EPA accounting summary. If
Respondents need more detailed information about a specific cost summanized in the above
report, Respondents may contact in wniting the RPM 10 inquire about the specific details. The
RPM will, wathin 14 days of such contact, attempt to provide the requested information. After
the expiration of this 14-day pcniod, Respondents may request that EPA prepare and certify a
Reconeiled Cost Accounting Package of Future Response Costs paid since the effective dote of

this Settlement Agreement. The EPA’s cost of preparing, the package is a Future Response Cost
payable from the Star Lake Canal Specral Account. '

90. I the Star Lake Canal Special Account is depleted 1o an amount of $3500 or less
at the me EPA subnnis a pobfication and cosl accounting summary 1o Respondents,
Respondents shall pay, within ten days of EPA’s notice, $10,000 10 the Star Lake Canal Special
Account 1n accordance with the procedure described in Paragraph &8, including without
limitation the procedure for providing notice of the remittance, Respondents shall remit the
remaining amount 10 replenish the Star Lake Canal Special Account to $25,000 in accordance
Twith he procedures and imé frames descrbed in Paragraphs 88. 89 and 91 T

91, Respondents shall, within 30 davs of receipt of 2 notuce and Response Cast
accounting summary (i.¢., the SCORPIOS report or its equivalent), m accordance with the
procedure described in Paragraph 88, remt to the Star Lake Canal Special Account {by EFT,
cerified check, or cashier’s check) the amount EPA 1dentifies as necessary 10 replemish the Siar
Lake Canal Spectal Account to a halance of $25.000. Respondents shall make such paviments
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according to the procedures descnibed in Paragraph 88, Neither dispute resolution nor a request
to the RPM for more detailed information nor a request for a certified cost accounting shall delay
the date that Respondents’ payments are due under this paragraph.

92.  Following the 1ssuance of this Settlemenmt Agreement, EPA will submn 1o
Respondents on an annual basis an accounting of Future Response Costs, including oversight
costs, incurred by the U.S. Governmem with respect to this RUFS. Any summaries, including
EPA’s Standard Cost Accounting Report. or such other summary by EPA_ shall serve as the basis
for nolice of replenishment. The Respondents will have 30 days 1o request detailed backup
information 1o support all or part(s) of the summanes. This detail information may include, but
is not imited to, contractor mvoices, signed EPA employee time sheets, travel expense
authorizations and reports, and other resmbursement documentation. Respondents will make

payment for response costs within 30 days of receipt of this backup information as specified in
Paragraphs 88 through 92

93. Respondents must, within 30 days of receipt of each notice, remit a certified or
cashier’s check, or an Electronic Funds Transfer (EFT) i accordance with EFT instructions
provided by the EPA, for the amount-of those costs. Interest will accrue from the date of the bill
and shall continue to accrue until the date of payment. The interest rate is the rate of interest on
investments for the Hazardous Substances Superfund in Section 107(a) of CERCLA.

94, Respondents may contest payment of any Future Response Costs under
Paragraphs 88 through 9011 they determine that EPA has made an accounting error or if they
believe EPA incurred excess costs as a direct result of an EPA action that was inconsistent with
the NCP. Respondents may mvoke the Dispute Resolution provisions of this Settlement
Agreement regarding Future Response Costs only after Respondents have made an inguiry,
regarding the costs m gquestion, to the RPM as descnbed mn Paragraph 89, and the 14-day period
n which the RPM 15 to respond has expired. Respondents mustidentify any contested costs and
provide the basts of its objection. Such objection shail be made in wrating within 30 days of
receipt of the notihication of replemshment and must be sent 10 the EPA RPM. All undisputed
costs muslt be remiited by Respondents in accordance with the schedule sct forth above.
Stmulianeously, Respondents shall estabhish an interest-bearme escrow account in a federally-
insured bank duly chantered in the State of Texas and remnt 1o that escrow account funds
cquivalem to the amount of the contested Future Response Costs. Respondents shall send to the
EPA RPM a copy of the transmittal letter and check paving the uncontested Future Response
Costs, and a copy of the correspondence that estabhishes and funds the escrow account, including,

bul ot limmited t6; iifépmation containing the identity of the bank and bank account under which
the cscrow account is established as well as a bank statement showmg the nitial balance of the

escrow account. Simultancously with establishment of the escrow account, Respondents shall

initrate the Dispute Resolution Procedures in Section XX (Dispute Resolution). 1f EPA prevails

in the dispute, within 5 days of the resolution of the dispute, Respondents shall pay the sums due

{(with accrued mterest) to EPA in the manner described in Paragraph 88, 1f Respondents prevatl
concerning any aspect of the contested costs, Respondents shall pay that portion of the costs (plus
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associated accrued interest) for which they did not prevail to EPA in the manner described in
Paragraph 88. Respondents shall be disbursed any balance of the escrow account. The dispute
resolution procedures set forth in this Paragraph in conjunction with the procedures set forth in
Section XX (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes
regarding Respondents’ obligation to reimburse EPA for its Future Response Costs.
Respondents bear the burden of establishing an EP A accounung error or the mclusion of cosis
not inconsistent with the NCP.

95. EPA will remit and retumn 1o Respondents any balance that remains op the date of
termination of this Settlement Agreement in the Star Lake Canal Special Account, or “'rollover”
the balance 1o another oversight account for the benefit of the Respondents in a subsequent action
on this Site, for which the Respondents assume the lead. Termination and satisfaction of the
terms of this Settlement Agreement will be in accordance with Section XXX (Termination and
Satisfaction). EPA’s obligation to return funds 1o Respondents from the Star Lake Canal Special

Account shall terminate upon EPA's assumption of performance of any portion of the work
pursuant to this Settlement Agreement.

XXV, COVENANTS NOT TO SUE BY EPA

96. in consideration of the actions that will be performed and the payments that will
be made by Respondents under the terms of this Settlement Agreement, and except as otherwise
specifically provided in this Settlement Agreement, EPA covenants not to sue or to take
administrative action agamst Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.5.C. § 9606 and 9607(a), for the Work and Future Response Costs. This covenant not 1o sue
shall take cffect upon the Effective Date and 1s conditioned upon the complete and satisfactory
performance by Respondents of al] obligations under this Sctilement Agreement, including, but
not limited 10, payment of Future Response Costs pursuant to Section XXIV. This covenant not
to suie extends only 1o Respondents and does not exiend 1o any other person.

XXV]1.  RESERVATIONS OF RIGHTS BY EPA
97, Except as specifically provided m this Settiement Agreement. nothing herewn shalt
- hmit the power and autherity of EPA or the United States 1o take, direct, or order all actions
necessary to protect public health, welfare, or the environment or to prevent, abate, or minimize
an aclual or threatened release of hazardous substances, pellutants, or contammants, or hazardous
or solid wasle on, at,or from the Site. Further, nothing herein shall prevent EPA from secking
~—legal-orequitable relief o eiforce 1he terms of the Selilement Agreement, from taking other legal

or cquitable action as 1t deems appropniate and necessary, or from requiring Respondents in the
futire 1o perform addimonal achvinies pursuant to CERCLA or any other apphicable taw.

98. The covenant not 1o sue set forth in Section XXV above does not pertain te any
matters other than those expressty identified therein. EPA reserves, and this Scttlement
Agreement 15 withoul prejudice to, all nghts against Respondents with respect to ail other
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matters, including, but not imited 10

(a) claims based on a failure by Respondents to meet a requirement of this Settlement
: Agreement, i

(b)  liability for costs not included within the definition of Future Response Costs;
{c) hability for performance of response action other than the Work:
{d) cnnimal habily;

(c) habihty for damages from injury to, destruction of, or Joss of natural resources, and for
the costs of any natural resource damage assessments;

(N hability arisimg from the past, present, or future disposal, release or threatened release of
hazardous substances outside of the Site; and

(v} liabihity tor costs incurred or 10 be incurred by the Agency for Toxic Substances and
Disease Registry related to the Site.

99. Following satisfaction of the requirements of this Settlement Agrcement,
Respondents shall have resolved thewr hability 1o EPA for the Work performed and Future
Response Costs pad by Respondents pursuant to this Settlement Agreement. Respondents are
nol released from hability, if any, for any response actions taken beyond the scope of this
Sctitement Agreement regarding removals, other operable umits, remedial design/remedial action
of this opcrable umit, or activities ansing pursuant 1o Section 121(c) of CERCLA.

XXV COVENANT NOT TO SUE BY RESPONDENTS
100.  Respondents covenant not 1o sue and agree not to assert any claims or causes of
action agamst the United States, or 1ts contractors or cmployees, wih respect 1o the Work, Future

Response Costs. or this Settlernent Agreement, including, but not limited to:

a. any direct or indirect clmm for reimbursement from the Hazardous
Substance Supertund established by 26 U.S.C. § 9507, based on Sections

106(b)(2), 107.11), 112, 0r 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2),
VBT V6T 2 or 9613 ordnv other provision of Jaw, 7

b. any claym anising out of the Waork or arising out of the responsc actions
for which the Future Response Costs have or will be incurred, including any
claim under the United States Constitution, the State Constitution, the
Tucker Act, 28 U.S.C § 1491, the Equal Access to Justice Act; 28 US.C. §
2412, as amended, or at common law; or
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c. any clanm against the Unnied States pursuant to Sections 107 and 113 of

CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work or payment
of Future Response Costs,

d. Notwithstanding subparagraph ¢, because this is an interim settlement of
less than al} of Respondents' hability at the Site, Respondents reserve
their night to assert claims, 1f any, for contnnbution against the United
States solely on the basis of any alleged divection, control or
mvolvement of agencies or instrumentalities of the Umted States with
the facilities operating within of impacting upon the Star Lake Canal
Superfund Site at the time of disposal of hazardous substances there or
with dredging or dredge disposal activities in the canals or the Neches
River or connected waterways that allegedly impacted the Site that
occurred prior to the commencement of Work.

JO1.  These covenants not 1o sue shall not apply mn the event the United States brings a
-cause of action or issues an order pursuant to the reservations set forth 1 Paragraphs 98, 99, and
100, but only 1o the extent that Respondents’ claims arise from the same response action,

response costs, or damages that the United States 1s seeking pursuant to the applhicable
reservations. -

102, Nothing in this Settlement Agrccmént shall be deemed to constitute apprO\fél or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C.§ 9611, or
40 C.F.R. § 300.700(d).

XXV CONTRIBUTION PROTECTION AND RIGHTS

103, The Parties agree that this Settlement Agreement constitutes an administratve
settlement for purposes of Section 1'13(f(2), 42 U.S.C..§ 9613(f}(2). and that Respondents are
entitled, as of the Effective Date. to protection from contribution actions or claims as provided by
Secttons 113()(2) and 122(h)(4) of CERLA, 42 U.S.C. §§ 9613(1) and 9622(h)(4), for “matters
addressed” in this Settlement Agreement. The “matters addresscd” in this Settlement Agreement
are the Work and FFuturc Response Costs.

104.  The Parties agree that this Seitlement Agreement constitules an administrative

~seitement for purposes of Section 113N BY ol CERCLAT 42 US.C 8 9613(N(3)B), pursuant

1o which Respondent has resolved s hability 1o the United States for Work and Future Response
Costs. '

105, Except as provided in Section XX VI {Covenant Not to Sue by Respondents),
nothing in this Settlement Agreement precludes the United States or Respondents from asserting
any claims, causes of acbion, or demands against any persons not parties to this Scttlement
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Agrecement for indemnification, contnbution, or cost recovery. Nothing herein dimimshes the
right of the United States, pursuant to Sections 113(1)(2) and (3) of CERCLA, 42 US.C. §
9613(1)(2)-(3), to pursue any such persons to obtam additional response costs or response aclion
and 10 enter into settlements that provide contribution protection 10 such persons.

XXVIIE. RESERVATIONS OF R]Cl-]TS AND REIMBURSEMENT OF OTHER COSTS

106.  Subject to the Dispute Resolution provisions set out above in Section XX, EPA
reserves the right 10 perform its own studies; to termunate, take over, or undertake activities
required under this Settlement Agreement in the event of deficient submissions or other
nonperformance; to seek reimbursement for the costs of those actions; and 1o seek any other

appropriate relief. EPA will consult with Respondents’ Project Coordinator in advance regarding
such studies and activities.

107, Except as expressly provided in this Scttiement Agreement. each party to tns
Settlement Agreement reserves all rights and defenses 1t may have. Nothing in this Settlement
Agreement affects EPA’s removal authority or EPA’s response or enforcement authorities,

inchuding the right to seek injunctive rehel, stipulated penalties, statutery penalties. and/or
punittve damages.

XXIX. DISCLAIMER

108. By signing this Settlement Agreement and taking aciions under this Scttlement
Agreement, Respondents do not necessarily agree with EPA’s Findings of Fact and Conélusions
of Law. Furthermore, the participation of the Respondents in this Settlement Agreement shall
not be considered an adnussion of habihity and 15 not admissible in evidence against the
Respondents in any judicial or administrative proceeding other than a proceeding brought by the
United States, including EPA, to enforce this Settlement Agreement or a judgment relating to it
as deseribed in paragraph 3. Respondents agree not to contest the vahdity or terms of this
Scitlement Agreement, or the procedures underlying or relating 10 11 in any action brought by the
United States, including EP A/ to enforce its terms. Respondents retam their rights (o assert
clmms against other potentially responsible partics at the Site.

XXX. OTHER CLAIMS

109, In entermg into this Settlernent Agreement. Respondents waive any nght 1o seek
——reimbursement under Section 106(b) of CERCLA, 42U.S.CT § 9606(b). Respondents also waive
any right to present a claim under Scction 111 or 112 of CERCLA. This Settlement Agreement
does not constitute any decision on preauthonzation of funds under Section 111H{aX2) of
CERCLA. Respondents further waive all other statutory and common law claims against EPA,

including, but not imited to, contribution and counterclaims, relatng to or arising out of conduct
of the RVFS.
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110, Nothing in this Settlement Agreement shall constitute or be construed as a release
from any claimn, cause of acion or demand 1n law or equity against any person,
firm, partnership, subsidiary or corporation not a signatory to this Settlement
Agreement for any liability 1t may have anising out of or relating in any way to the
gencration, storage, treatment, handling, transportation, release, or disposal of any

“hazardous substances, pollutants, or contammnants found al. taken to. or taken
{rom the Site. Nothing in this Settlement Agreement may be construed to create
any rights in, or grant anv cause of action to, any person not a party to this
Settlement Agreement.

111.  Respondents shall not seek their own costs and attormeys fees from EPA.
XXX1. FINANCIAL ASSURANCE, INSURANCE, AND INDEMNIFICATION

112, Within 30 days of the Effective Date, Respondents shalj select either of the
(inancial assurance demonstration methods set out in paragraph 112 or paragraph 113,

113, Respondents shall mdividually or collectively demonstrate their financial abilnty
1o perform the Work and any obligations under this Settlement Agreement, inchuding a margin
for cost overnuns, pursuant to the financial assurance tests sct out in 40 C.F R. § 264,143,
inchuding, but not Jimited to, a fimancial test and corporate guarantee for closure.

114, Alternatively, Respondents shall individually or collectively establish and
mainiain a financial instrument or trust account or other financial mechanism acceptable 10 EPA,
funded sulficiently to perform the Work and any other obligations required under this Settlement
Agreement, including a margm for cost overruns. Within 30 days after the effecuve date of this
Settlement Agreement, Respondents shall establish and maintain the financial mstrument or trust
account sufficiently to perform the Work required under this Settlement Agreement projected for
the pertod beginming with the effective date of the Settlement Agreement until Tertmination and
Satisfaction pursunant to Section XX X111 of this Settlement Agreement. Within 30 days from the
Lffective Date of this Settlement Agreement, and on oy before the 15" calendar day of cach
calendar year quarter thereafter, Respondents shall fund the financial instrument or trust account
sufficiently to perform the Work and other activities required under this Settlement Agreement
projected for the succeeding calendar year quarter.

115, if at anv time the net worth of the financial instrument or trust account 1s

upcoming quarter, Respondents must provide wnitten notice to EPA within thirty (30) davs after
the et worth of the financial imstrument or trust accounm becomes mmsufficient. The written
notice must describe why the financial mstrument or trust account is msufficient and explain
what actions have been or will be taken to fund the financial mstrument or trust account
adequately.
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116. {a) Prior 1o commencement of any Work under this Settlement Agreement,
Respondents musl secure, and must maintain in force for the duration of this Setilement
Agreement, Commercial General Liabibty (CGL) and automobile insurance, with imits of §2
milhon dollars, combined single mit, naming as additional insured the United States. The CGL -
nsurance must include Contractual Liability Insurance n the amount of $1,000,000 per
occurrence, and Umbrella Liabthty Insurance m the amount of $2.000,000 per occurrence.

{b)  Respondents must also secure, and maimtaim in force for the duration of
this Settlement Agreement and for two years afier the completion of all activitics required
by this Settlernent Agreement, the following:

1. Professional Errors and Omissions Insurance in the amount of
$1,000,000.00 per clammyaggrepate.

1. Pollution Luability Insurance in the amount of $1.000,000.00 per
occurrence.

(c) For the duration of this Setifement Agreement, Respondents must satisfy,
or must cnsure that their contractors or subcontractors satisfy, all applicable laws and
regulations regarding the provision of employer's liabtlity insurance and Workmen's
compensation insurance for all persons performing Work on behalf of the Respondents in
furtherance of this Settlement Agreement.

(d) If Respondents demonstrate by evidence satisfactory to EPA that any
contractor or subcontractor maintams msurance equivalent to that described above, or
msurance covering the same risks but mn a lesser amount, then with respect 1o that
contractor or subcontractor Respondents need.providc only that portion of the insurance
described above that is not maintained by the contractor or subcontractor.

(e) Prior to commencement of any Work under this Settlement Agreernent,
and annually thereatier on the anmiversary of the effective date of this Seittement
Agreement, Respondents must provide to EPA certificates of such insurance and a copy
of each imsurance pohcy.

117. At least seven {7) davs prior 1o commencing any Work under this Settlement
Agrecment, Respondents must certify 1o EPA that the required msurance has been obtained by
~——thal-CoNIrattoF T

118.  Respondents agree to indemnify and hold the United States Government, its
agencies, departments, agents, and employees harmless from any and all claims or causes of
action anising from or on account of neghigent or wrongful acts or omissions of Respondents,
their employees, agents, servants, reccivers, SUCCessors, or assignees, or any persons, mcluding,
but not hmited to. firms, corporations, subsidiaries and contractors, in carrying oul activitics
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under this Settlement Agreement. The United States Government or any agency or authorized
representative thereof shall not be held as a party 1o any contract entered into by Respondents in
carrying oul activities under this Settlement Agreement.

XXXI11L EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

119, The effecuve date of this Settfement Agreement shall be the dase it s signed by
EPA '

120, This Settlement Agreement may be amended by mutnal Settlement Agreement of
EPA and the Respondents. Amendments must be in wnting and shall be effective when signed

by EPA. The EPA RPM does not have the authority to sign amendments to the Settlement
Agreement.

121, No mformal advice, guidance, suggestions, or comments by EPA regarding
reports, plans, specifications, schedules, and any other writing submitted by Respondents will be
construed as reheving Respondents of thoir obligation to obtaimn such formal approval as may be
required by this Settlement Agrecememt. Any Dehverables, plans, techmcal memoranda, reports
{other than progress reports), specifications, schedules and attachments required by this

Seitlement Agreement are automatically meorporated mto this Settlement Agreement upon
approval by EPA.

XXXHL TERMINATION AND SATISFACTION

122, This Scilement Agreement shalt ternunate when Respondents demonstrate
writing and certify to the satisfaction of EPA that all activities required under this Settlement
Agreement, including ail activities required under the Statement of Work, any additional Work,
payment of Future Response Costs. and any stipulated penaltics demanded by EPA, have been
performed and EPA has approved the certification. Within thirty (60) days of receipt of such
demonstration and certification from Respondents, EPA shall provide Respondents a written
determination on such demeonstration and certification. If EPA determines that any such Work
has not been completed in accordance with this Settlement Agreement, EPA will notify-
Respondemts, provide a hst of deficiencics, and require that Respondents modify the RVES Work
Plan 1f appropriate i order to correct such deficiencies. Failure by Respondents to implement
the approved modified RIFS Work Plan shall be a violanon of this Settlement Agreement. The
cerhification and EPA's approval of 1t shall not, however, terminate Respondents’ obligation 1o

~—comply witl Sections XIX (Record Preservation), XXIV (Reinibursement of, and Special
Account for, Future Response Costs) and XX VI (Rescervation of Rights) of this Settlement
Agreement. '
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123, The certification descnbed in the preceding paragraph must be signed by a
responsible official representing each Respondent. Each representative must make the foHowing
attestation: Al certify that the information contained in or accompanying this certification is true,
accurate, and complete.@ For purposes of this Settlememn Agreemem, a responsible official 1s a
corporate official who is in charge of a principal business function.

BY %‘M f WW DATE: 9/21/05

Respo

E“z‘abé‘Hﬁ E HclxN}'CLﬁ V. F. EH.BI Anwn'(fu
Print Name and Title Hun*:mm ?e"'ﬂ)t.l‘lEfﬂH:ﬂl Corrfo r‘aHo P

BY: , DATE:
Respondent.

- Print Name and Title

BY:

DATE;_\_al}&iré_'_

Diredor, Superfund Division
.S, Environmental Protection Agency

Region 6
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. 123, The certification described in the preceding paragraph must be stgned by a
responsible official represenimg each Respondent. Each representative must make the following
atiestation: Al certify that the information contained in or accompanying this certification is true,
accurate, and complete.@ For purposes of this Settlement Agreement, a responsible official is a
corporate official who 1s m charge of a principal business function.

BY: \Rc’%\* TN DATE: ia!l‘?ﬁ@s’

Respondent; {

Robert John  Bositant Gecretary CEMC
Primt Name and Tnle -

BY: DATE:
Respondent.

Print Name and Tale

Q—ﬁ\x—_’u&k\j& ; DATE: \'.L[:."JOS
“oleman, P.E. e

or, Superfund Division
U.S. Environmental Protection Agency
Region 6

BY:
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ATTACHMENT A
List of Potentially Responsible Parties 1o the Adminisirative Settlement Agreement:

" Huntsman Petrochemical Corporation
Chevron Environmental Management Company
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